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The DSM Strategy
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Better access for 
consumers and 
businesses to 

digital goods and 
services across 

Europe

Creating the right 
conditions and a 
level playing field 

for digital 
networks and 

innovative 
services to 

flourish

Maximising the 
growth potential 

of the digital 
economy



Digital content: driver of growth
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 It’s been nearly 2 years since, in May 2015 the Commission adopted the 
DSM Strategy identifying digital content as one of the main drivers of 
growth in the digital economy. 

 Throughout a combination of legislative and non-legislative measures, 
need for:

• action leading to wider online access to content for users, 
including audio-visual, music, books 

• a market and regulatory environment that continues to be 
conducive to creativity, its sustainable financing, and cultural 
diversity

 an ambitious and future-proof agenda to help European 
copyright industries to flourish in the single market and European 
authors reach new audiences, while making European works widely 
accessible to European citizens, also across border



Creative industries also account for 
roughly 4.2% of EU exports, while 
being one of the few IPR-intensive 
sectors generating a trade surplus.
Some of EU cultural and creative 
industries, however, face particular 
competitiveness, entrepreneurial and 
financing challenges  

Boosting competitiveness of CCIs
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Creative industries in Europe make a 
substantial contribution to EU economy, 
creating more than €550 billion in value 
added to the GDP (4.4% of total GDP), and 
providing 8.3 million full-time jobs, thereby 
employing 3.8% of Europe's workforce. 



The economic value of the Creative and 
Cultural Industry in Italy

The Creative Industry is worth 
47,9 billion euros, 
representing 2,96% of GDP

In 2015 +2,4% growth YoY

1 million jobs, representing 
4,6%  of the entire Italian 
workforce

Audiovisual (cinema + tv) is 
the forst sector with 14 bln 
turnover (30%) 

Estiamted piracy is worth 
between 4,6 and 8,1 billion 
euros
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The DSM Strategy and the AV Industry
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Key topics:
 level playing field
 legal certainty
 better regulation
 advertising flexibility  
 cross-border circulation 
 multi-licensing and 

territorial rights
 promotion of EU works
 protection of consumers 

and minors,
 fair remuneration
 role of online platforms
 self and co-regulation
 independence of national 

regulators
 fight against digital piracy

AV Content 
Industry

Portability

Copyright 
Directive

AVMSD
Directive

Sat Cab
Regulation

IPR 
Enforceme

nt

Geo-
blocking

E-
Commerce
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Fair, efficient, competitive online environment for 
audiovisual content industry

Wider access to 
content across the 

EU

Territoriality of 
rights
Online 

retransmission

Internal Market 
(COO) 

Promotion EU 
works

Deregulation
Protection of 
minors (VSP)

Portability CabSat AVMS

Well functioning  
marketplace for 

copyright

- Education
- Research
- Preservation 
of cultural 
heritage

Legal clarity

Value gap

Art. 13 -
14

Art. 11

Copyright 
Exceptions

Fair 
remuneration

Automatic tools
Transparency

Neighbouring rights 
for publishers

Travelling with 
content



Well functioning marketplace for copyright: a 
strong collaboration between content industry and 
digital ecosystem

 Internet has become the main 
marketplace for accessing and 
distributing copyright-protected 
content. 

 Online services represent a major 
source of revenue for works and 
other protected content and are 
expected to continue to grow in 
importance. 

 There is a growing concern about the 
equitable sharing of the value 
generated by some of the new forms 
of online content distribution along 
the value chain. 

 Right holders report difficulties faced 
when seeking to authorise and be 
fairly remunerated for the use of their 
content online. 

 Intermediaries and aggregators 
claims the freedom of expression, 
the legitimacy of their business 
models and the opportunity of a 
legal framework that does not 
hinder the digital innovation. 

 Indeed new technologies make it 
possible to expand users’ access to 
vast quantities of relevant 
knowledge and content. 

 The Internet has facilitated an 
unprecedented shift for citizens, 
from being passive consumers of 
“broadcast” culture to active 
creators and participants. 

 Individual users are increasingly 
involved in content and knowledge 
creation. 



Neighbouring rights for press 
publishers (art 11)

The Commission proposes to 
introduce a new related right 
for publishers, similar to the 
right that already exists under 
EU law for film producers, 
record producers and other 
players in the creative 
industries like broadcasters. 

According to the Commission, 
“the new right recognises the 
important role press 
publishers play in investing in 
and creating quality 
journalistic content, which is 
essential for citizens' access 
to knowledge in our 
democratic societies”

In Germany and Spain the introduction of a  
remuneration right in favour of press publishers for the 
aggregation of news produced a dramatic decrease of 
traffic to the websites of news publishers. 
Google exited the Spanish market for news 
aggregation and  other domestic online service 
providers and start ups closed down their operations 

In some countries (Belgium, Italy, France) tensions 
between press publishers and online service 
providers have been addressed by signing 
agreements, see the programmes financed by 
Google in France and Italy to promote digital 
developments of media

Granting rights to ever more actors risks to 
reduce the economic value of each right 
covering essentially the same economic use

Additional layer of protection 
vs. 

Necessity to develop new business models in the 
digital environment to ensure the survival of 

quality journalism



Use of protected content by some 
online service providers (art. 13)

The Copyright Directive aims to 
reinforce the position of right 
holders to negotiate and be 
remunerated for the online 
exploitation of their content on 
video-sharing platforms. 

Such platforms will have an 
obligation to deploy effective 
means such as technology to 
automatically detect songs or 
audiovisual works which right 
holders have identified and agreed 
with the platforms either to 
authorise or remove

The proposed new rules would recalibrate 
the safe harbour for hosting - exemption 
from liability and no general obligation to 
monitor (e-commerce directive)

Broad filtering obligations might be 
incompatible with the Freedom to 
conduct business, the protection of 
personal data and the freedom of 
expression and information

The filtering obligation may increase the 
risk of disparity among platoforms, 
with higher costs of market access for 
startups and emerging European 
services

Art 14:  positive approach in order to improve trasparency of remuneration



Ensuring wider access to content across 
the EU
 The media sector plays a key economic, social and 

cultural role in Europe.
 The media landscape is following a transformation, 

characterised by a steady increase of convergence 
of media services, with a visible move towards 
intertwining traditional broadcast and internet. 

 Audio-visual media content has arrived to non-TV 
screens and internet content is arriving to the 
traditional TV screen.

 The proliferation of connected devices and the 
wide availability of faster broadband connections are 
affecting existing business models and consumer 
habits and creating new challenges and opportunities 
for the creative industries.

 This phenomenon empowers European citizens to 
seamless and interactive experiences, letting them 
access any content while being agnostic as to the 
device or geographic locations from which they 
interact. 

A Digital Single Market for 
content can therefore 
become a reality if all the 
remaining barriers can be 
lifted. The Commission 
proposes measures to:
a) create favourable 
conditions for cross-border 
distribution of television 
and radio programmes 
online
b) increase the availability 
of European audio-visual 
works on VoD platforms 
(quota and prominence).



Time of content watched online (2016)
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Source: Ofcom. % of internet users, data as of Oct. 2016



Sat Cab and territoriality of rights

• Against the extension of CoO principle

• Such extension would de facto lead to pan-European 
licences and would restrict the service providers’ ability 
to license rights on a territorial basis. 

• Negative effects for the value chain of the production 
(e.g. financing of AV works) and the distribution as 
producers would no longer be able to rely on pre-sales 
of distribution rights with territorial exclusivity); 

• Right holders would be no longer able to decide for 
which territories in the EU they license their rights; 

• Risk of forum shopping by service providers and more 
complicated enforcement by right holders; 

• No data in the impact assessment on cross border 
transaction costs for clearing on line rights

• Updating the concept of Ancillary rights (new 
distribution market) 

• Need to clarify the difference between catch-up and 
video on demand services 

• In favour of the extension of CoO principle 
(PSBs)

• It would enable broadcasters to expand their services 
to other Member States and allow digital content 
providers to offer services EU-wide; 

• it would provide broadcasters with legal certainty; 
• It would reduce significant administrative burden and 

costs associated with clearance of rights; 
• It would provide for additional revenues for right 

holders by ensuring a wider dissemination of TV and 
radio programmes and, therefore, of their works and 
other protected subject matter. 

• Still includes a recital on contractual freedom which 
protects territoriality for third party content (mainly 
feature films and TV series)

The proposed regulation enlarges its scope to cover broadcasters' online transmissions, and 
extends the (Sat Cab’s) ‘country of origin principle’ to simulcasting and Catch Up TV. 
It introduces mandatory collective management of rights for the retransmission over IPTV 
and other retransmission services offered over closed networks

Proposal to limit the Country of Origin principle to content 
which is “100% financed” by the broadcaster or to limit it 
by genre i.e. it only applies to “news and current affairs.



EC Impact assessment: critical issues



Travelling with subscription to  online 
content

Regulation on cross border portability of online content services

Scope: 
Online content services 

(audio-visual, music 
and e-book services, 
sporting events and 
other TV broadcasts) 

provided against 
payment of money, 

offered online by way 
of streaming, 

downloading or other 
technical means

FTA services will 
benefit from the 

regulation provided 
that they verify the 

country of residence of 
their subscribers

Country of residence 
The regulation allows 

rights-holders to 
require service 

providers to put 
adequate measures in 
place in order to verify 
the habitual residence 
of the user, and ensure 

that only legitimate 
subscribers can access 

portable online content

Cross-border 
portability of online 
content services is 

expected to be 
implemented by EU 

consumers at the 
beginning of 2018, 

with the end of 
roaming charges in the 

EU.

• Objective: to match the legitimate requirements of portability with the need to 
protect the principle of territoriality 

• Key points: temporarily present in a Member State , State of residence , Verification of 
the Member State of residence”; enabling cross-border portability of online content 
services, additional charges 

• France and Spain take position against the Regulation
• What impact on customer sales terms, commercial models, monitoring (IP control)?



Minors
Protection

Video 
Sharing

Platforms

Independenc
e of 

regulators

Country of 
origin

Commercial 
Communica

tions

Promotion 
of EU Works

The Revision of AVMSD

• Broadcasters: the requirements concerning the 
promotion of European audiovisual works are 
unchanged (art. 17) 

• VOD services required to secure at least a 20% 
share of European works in their catalogue and 
give them prominence (13.1)

• MSs can impose a financial contribution (levy) on 
VOD services under their jurisdiction and on those 
targeting audiences in their territories, but 
established in other Member States (possible 
extension to linear serivces) (13.2)

• Accessibility for people with disabilities (7)
• More flexibility as to when ads can be shown: 

20% limit on daily bases instead of hourly basis 
(with 2 different time slot)

• More flexibility as for product placement &
sponsorship.(art.23)

• Limited extension of scope to video-sharing 
platforms (and social media and livestreaming) :
obligations concerning the protection of minors 
and incitement of hatred. 

• Proposals to drop out of maximum 
harmonization and subject the VSP to qualitative 
obligations concerning commercial 
communications (9, 28).

• Independence of Regulatory Authorities and 
strenghtened role of ERGA. (30)



Linear Audiovisual 
Media Services

Video Sharing 
Platform/Hosting 

Providers

Non-Linear (i.e., On-
Demand) 

Audiovisual Media 
Services 

AV Media Services and VSP

http://it.wikipedia.org/wiki/File:NewNetflixLogo.png
http://it.wikipedia.org/wiki/File:Vimeo_Logo.svg
http://it.wikipedia.org/wiki/File:YouTube_logo_2013.svg
http://it.wikipedia.org/wiki/File:Dailymotion_logo.svg
http://en.wikipedia.org/wiki/File:Metacafe_new.svg
http://en.wikipedia.org/wiki/File:Flickr_wordmark.svg
http://it.wikipedia.org/wiki/File:Disney_Channel_2014_Logo.png
http://www.google.it/url?sa=i&source=images&cd=&cad=rja&uact=8&ved=0CAgQjRw&url=http://logos.wikia.com/wiki/Rai_1&ei=v0ARVZ_YEaT-ygO084GgCQ&psig=AFQjCNHOIEfu-szggSY0qS3FmXjm0sNsZA&ust=1427280447380010


The role of VSP and the responsibility to 
safeguards of minors
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• Is this system compatible with the provisions of the 
Ecommerce Directive (liability exemption and no general 
monitoring obligations)? 

• Isn’t the “notice and take down” principle sufficient to 
secure consumers’ protection ?

Platforms which organise and tag a 
large quantity of videos will have to 

protect minors from harmful content 
and to protect all citizens from 

incitement to hatred and terrorist 
propaganda

(new proposal)

• Among Member States there is no full consensus about this 
extension of the material scope of the Directive

• Concerns about technological feasibility 
• Risks of jurisdiction conflicts ?

April 2017 compromise text
Extension of the scope to social 

media services (Recital 3a)
VSP definition includes beside storage 

also livestreaming. 
VSPs’ obligations extended to AV 
commercial communications they 

market, sell and arrange. 

• How will the obligations for VSPs minors will be designed 
and how strictly they will be interpreted (Minimum vs. 
maximum harmonisation) ?

• Best practices: Alliance to Better Protect Children Online, 
Code of conduct on hate speech. Is this the right approach to 
follow ? 

Implementation of the new regime 
would be encouraged via co-
regulation with the technical 

support of ERGA

Relatore
Note di presentazione
April 2017 compromise textRecital 3a: VSPs sharing platform provide audio-visual content which is increasingly accessed by the general public and in particular by young people. These services compete for the same audiences and revenues as the AVM services. This also applies to social media services under certain circumstances.The definition of VSP has been broadened to include besides storage also livestreaming. The VSPs shall comply with some requirements concerning audiovisual commercial communications that are marketed, sold and arranged by those video-sharing platform providers. The VSPs are encouraged to provide for policies and schemes to develop the "media literacy skills". 



On demand services: the promotion of 
EU works
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• Member States should require on-demand service 
providers to secure at least a 20% share of European 
works in their catalogue and give prominence to those 
works

• Do quotas represent an efficient tool or create a “perverse 
incentive” for operators to buy cheap titles? 

• Do rigid numerical quotas risk  distorting the market for on-
demand AVM services, causing new players to struggle to 
achieve a sustainable business model?

• Are financial support (Creative Europe), Co-productions 
and fiscal incentives further effective policies ?

On average in the EU, the share of 
EU films in EU VoD catalogues was 

27% in 2015 and 30% in SVoD
catalogues. 

In 2014 European films were 
allocated between 21% (in the UK) 

and 33% (in France) of 
promotional spots (source EAO)

• A MS may require a contribution (e.g. levies and/or direct 
investment in content) to the production of European 
works from VOD providers established in other MS if they 
target consumers in its territory; 

• Might there be a risk of regulatory fragmentation which 
undermine the very idea of DSM? We face to more complex 
administrative burden ?

• Is the financial contribution a justified and balanced way 
to limit forum shopping practices without undermining 
the COO principle and the objectives of the DSM?

Currently 9 MSs have included 
financial obligations for on-

demand services and they vary 
from 1% to 12%. 

The new rules make an exception 
to the principle of Country of 

Origin for VOD providers, while 
cross-border levies are introduced



20Source: Warc, IAB, EAO data processed

• 20% limit on advertising time on a daily basis. 
• Proposal to introduce two time periods in order not to concentrate the 

commercial communications in the prime time (18-24),
• more flexibility in putting product placement and sponsorship
• encourages the adoption of self- and co-regulation for the existing rules seeking 

to protect the most vulnerable
• These provisions would have a positive impact on broadcasters’ turnover, which 

would increase by 2%-15%

Flexibility applied to the Commercial 
Communication rules

TV and Internet Advertising in the EU, 2008-2016 (bn €)

Relatore
Note di presentazione
Il prossimo scatto evolutivo della pubblicità sarà quello di collegare l’annuncio commerciale all’esperienza del consumatore che si svolge in parte nella realtà e in parte nell’ambiente editoriale online a cui ha accesso. Si diffonderanno approcci basati su sistemi di realtà aumentata anche sui consumi di comunicazione tracciati sui terminali mobili degli utenti stessi è già possibile incrociare la comunicazione diretta ad esperienza di online reality. L’intero sistema della comunicazione collegato a sistemi di geo-localizzazione e di realtà aumentata, nonché di consumo editoriale, nascerà cosi una nuova generazione di servizi per le imprese la cui natura non sarà facilmente collocabile. I confini storici delle funzioni dei diversi ambiti e mercati della comunicazione vivono una fase di forte cambiamento e si spostamento radicale dei confini tradizionali 



Key questions
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• Can a well functioning marketplace for copyright be achieved by adding further 
layers of protection in order to support a quality e reliable journalism ? 

• Are the development of new business models and commercial agreements like 
those signed by Google in France and Italy efficient way to address the friction 
between traditional media and online service providers?

• Do you agree to extend the scope of the current rules (AVMSD, Copyright Directive) 
to online players? May it lead to a breach of the ECD (exemption from liability and no 
general obligation to monitor)?

• Is co- and self regulation and exchange of best practices the right approach to 
follow?   

• Is there a need for a different approach to copyright rules in the online 
environment?

• Does the extension of the COO principle to online ancillary services removes the 
territorial nature of copyright by creating an automatic pan-European license? Will 
this new set of rules put in jeopardy the financing of AV content and its distribution?

• Do the proposed rules foster the cross border circulation of content?
• Do the proposed rules help to level the playing field? What impact will they have on 

the small / emerging players?
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00187 Roma
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Thanks and see you on the 7th of June in BXL !
zambardino@i-com.it

berni@i-com.it
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